N TESIM

Technical support to the implementation
and management of ENI CBC programmes

Overview on procurement by
ENI CBC beneficiaries in
CBC Pariner Countries

March 2021

DISCLAIMER

This non-binding document has been developed by the
TESIM project.

It does not necessarily reflect the views of the European
Commission on the topic, and is presented to programme
practitioners for illusirative purposes only.

A project funded by the European Union Implemented by a consortium led by

P

particip



N TESIM

Technical support to the implementation
and management of ENI CBC programmes

Table of contents

R (i fe e [} 1o ) o I USRSt 3
2. Provisions in the ENI CBC Implementing RUIES ........ueeveviviieiiiiiiieeeeeiee e 4
2.1. Overview of applicable QrtiCles................oeeveeeeueeiiieiieiiieiieeeeeeieeeeeeee, 4
2.2. General PrINCIPIES .............uueeeeeeeeeieeeieeeeeeeeeeeeeerreeeeeeeeeeveerareeeeeeeeaeeenes 4
2.3. Procurement procedures and thresholds...............cccccoeeeevveuieiiieienieneennnnn. 5
Low-value contracts (below 60.000€).............cccocerereiiirieeinieeeeceeeeee 6
Use of negotiated procedure ............cccooeiiiiiiiie, 7
2.4. Rules of nationality and OFigin ................ccoovveiiiiiiiiiiiiiiieeee e 8
3. Overview Of ProCUrEMENT TUIES.....ueiiiiieeeeeeeeee ettt e e 10
3.1. Rules for private benefiCiQri@s ...........cccccccoueeeivuiiiiiieiiiiiiiiiiiiiieeeee e eeeeens 10
3.2. Rules for public benefiCiQries ............cccccccoueeeiiiiiiiiiiiiiiieciiiiiieeeee e 11
3.3. Additional guidance for both public and private beneficiaries .......... 12
4. Mdain findings for PUBIIC DENETICIAMNES ...cvvuniiieieiee ettt st eeaees 13
4.1. Composition of the evaluation committee ................cccccevvvvvvervvnvnvnnnnnnn. 14
4.2. Exclusion criteria fOr EeNAEIEIS .................uuvueeeeeeeerreeeerrererereereeeneessesssnnnnns 14
4.3. Tender documents according to best international practices ............ 15
5. The specific case of the Russian FEAEration.........evvveeeeeeeieiiieeveiiiieeeeeeeeeenens 17
5.1. Russian public benefiCiQries ...............cccccveeiiiieeeeiiiiiiiieeeie e 17
5.2. Russian private benefiCiaries ................ccccccvevvieeeciiiiiiiieeeiieeecccireeeeee e 17
5.3. Rules of nationality and origin .................cccccevveeeeiiiiiiiieeeiiieeecieeeeee e 18
Annexes on verification of compliance of national legislation ..........ccceeee..... 19
Annex 1. Check-list on compliance of national legislation with criteria in art.
LY 2 4 (<) PR URTR 19
Annex 2. Check-list on tender documents in compliance with best
internatioNal PractiCes..........cccuuviiiiiiiiiiieecceeee e e e e 21
Annex 3. Check-list on exclusion CriteriQ ............cccoeveviviiiiieeiiineeiiiiiieeeeeennn 22
Annex 4. Check-list on rejection from a given procedure....................c.uuu... 26
Annex 5 Overview of applicable thresholds per country .....ccceeeeeeeeeeeeeeceeeeennnen. 27
RUSSIAN FEAEIAHON ...ttt e e e e s 28
A project funded by the European Union 1 Implemented by a consortium led by

P

particip



N TESIM

Technical support to the implementation
and management of ENI CBC programmes

BEIAITUS ...ttt ettt e e e s s sttt e e e e e e s s s e bbb e eaaeaeessennanes 30
UKIQUN@ ...ttt ettt ettt e e e e e s s s e bbt e e e e e e e e sssssnsssneeas 31
Republic of Moldova, Georgia, Armenia and Turkey.............ccccccvveeeeeeeeennne. 33
N Lo (o [ ] 1 [N 34
PAIESHINE@ ...........eeeeeeeeeeee ettt ettt e e e e e e e et e e e e e e e e e e e e nraraaaeaaeeeeennannes 36
e 14 o USSR UUURRURR 38
L7 £ 1 T SRS 39
LEDANON ...ttt e e e e e s s st arraa e e e e e s s ensnnes 4]
A project funded by the European Union 2 Implemented by a consortium led by

P

particip



N TESIM

Technical support to the implementation
and management of ENI CBC programmes

1. Introduction

The implementation of projects in the framework of ENI CBC requires the
procurement of works, supplies and/or services by the beneficiaries in nearly
all of them.

During the programming period 2007-2013, ENPI CBC project beneficiaries
were obliged to use the procedures of the Practical Guide to Contract
procedures for EC external actions (PRAG). This obligation is not included in the
ENI CBC Implementing Rules (EC Regulation 897/2014), hereinafter ENI CBC IR.

Therefore, the current regulatory framework allows for the use of national
legislation and procedures in CBC Partner Countries. However, national rules
will be applied (1) under certain conditions and (2) only for certain types of
beneficiaries and (3) not by all programmes, as shown in chapter 3.

The present document aims to give an overview of the procurement
requirements in the CBC Partner Countries, depending on the type of
beneficiary, the outcome of the analysis of national legislation carried out by
TESIM with the support of the national authorities, and of the subsequent
recommendations in TESIM documents.
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2. Provisions in the ENI CBC Implementing Rules

2.1. Overview of applicable articles

Section 1 of the chapter 4 of the ENI CBC IR regulates procurement. The articles
relevant to beneficiaries of CBC Partner Countries! are the following:

Article Content

52.2 General principles

523 Rules of nationality and origin
53 Procedures and thresholds for service contracts
54 Procedures and thresholds for supply contracts
55 Procedures and thresholds for work contracts
56 Use of negotiated procedure

2.2. General principles

Article 52.2 stipulates that:

a) The contractis awarded to the tender offering the best value for money, or as
appropriate, to the tender offering the lowest price, while avoiding any conflict
of interest;
b) For contract with a value of more than 60.000€, the following rules shall apply:
i. An evaluation committee shall be set up to evaluate applications and/or
tenders on the basis of the exclusion, selection and award criteria published
by the beneficiary in advance in the tender documents. The committee
must have an odd number of members with all the technical and
administrative capacities necessary to give an informed opinion on the
tenders/applications;

ii. Sufficient transparency, fair competition and adequate ex-ante publicity
must be ensured;

ii. Equal treatment, proportionality and non-discrimination shall be ensured;

iv. Tender documents must be drafted according to the best international
practice;

v. Deadlines for submitting applications or tenders must be long enough to
give interested parties a reasonable period fo prepare their tenders;

' EU Member States, international organisations and Russia are regulated in article 52.1.
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vi. Candidates or tenderers shall be excluded if they fall within one of the
situations described in article 106(1) of Regulation 966/2012 |[...]
(bankruptcy, etc.).

2.3. Procurement procedures and thresholds

Articles 53 to 55 of the ENI CBC IR define the type of procedure and thresholds
for services, supplies and works, as follows:

> 60.000£€ < 300.000€ Competitive negotiated procedure without publication

2 300.000€ Infernational restricted fender

Arlicle 54 Supply coniracts

> 60.000€ < 100.000€ Competitive negotiated procedure without publication

> 100.000€ < 300.000€ Open tender procedure published in the programme area
= 300.000€ International open tender

Article 55 Work contracts

= 60.000£ < 300.000€ Competitive negotiated procedure without publication
= 300.000€ < 5.000.000€ Open tender procedure published in the programme area
= 5.000.000€ International open tender

In the cases where the tender needs to be published in the programme areq,
the beneficiary might need to go beyond the obligations of the national
legislation, that is, whatever the threshold stipulated at national level, the
publication should be in English. The possibility of use of other languages than
the national one is accepted by the national legislation of all CBC countries
for which TESIM carried out an analysis?.

As can be seen from the table, apart of the principles that are applicable in
all cases (best value for money or, as appropriate, the lowest price), there is
no specific reference in the ENI CBC IR about the procedures to be followed
for contracts with a value below 60.000€. Also in these cases, beneficiaries
need to refer to the national legislation and, where relevant, to the internal

2 The only country for which there is no TESIM factsheet for public beneficiaries is Israel.
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rules of the entity, unless otherwise stated in the Financing Agreement or the
programme documents.

Low-value contracts (below 60.000€)

Public beneficiaries may use the provisions of national legislation for such
contracts, where the grant contracts do not require the use of PRAG.

The rules for private beneficiaries vary from programme to programme, as
some of them require the use of PRAG and PRAG thresholds, while others
define its own rules or simply apply the stipulations in the annex of the Financing
Agreements with Russia:

PRAG rules
and
programme
thresholds

Only annex Programme PRAG rules
Programme to Financing rules and and
Agreement thresholds thresholds

South-East Finland-
Russia

Lithuania-Russia

Latvia-Lithuania-
Belarus

Poland-Russia

Poland-Belarus-
Ukraine

Hungary-Slovakia-
Romania-Ukraine

Romania-Republic
of Moldova

Black Sea Basin
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Mediterranean Sea
) X
Basin

ltaly-Tunisia X

Where PRAG is the reference, the thresholds on low-value procurement for
services, supplies and works are the following:

Award on the basis of a Payment against

single tender (invitation invoices without prior
to tenderers) acceptance of a tender

20.000€ 2.500€

Supply 20.000€ 2.500€
Works 20.000€ 2.500€

Since PRAG 2019, contracts between 20.000€ and 60.000€ should use the
competitive negotiated procedure, which is now called “simplified
procedure”.

The programmes not using PRAG thresholds have stipulated the following ones
for services, supplies and works:

Award on the basis of a Payment against

single tender (invitation invoices without prior
o tenderers) acceptance of a tender

60.000€ 4.000€

South-EasioFlnlqnd 60.000€ 4.000€
Russia

Latvia-Lithuania- 10.000€ 3.000€
Belarus

Irespective the amounts concerned, all procurements must respect the
general principles of avoidance of conflict of interest, transparency, fair
competition, equal tfreatment, proportionality and non-discrimination.

Use of negotiated procedure

Article 56 of the ENI CBC IR stipulate that “The beneficiary may decide to use
negotiated procedure on the basis of a single tender in the cases referred to
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in Article 266 of Delegated Regulation (EU) No 1268/2012." This article provides
a list of reasons for justified use of the negotiated procedure. “Negofiated
procedures” should not be confused with the “Competfitive negotiated
procedure” mentioned in articles 53 to 55.

A non-exhaustive list of the cases referred in Article 56 of ENI CBC IR is:

e Extreme urgency,

e Extension of confracts already started (with respect of certain
conditions),

e Additional delivery of original supplies as replacement of normal
supplies,

e Contract following a contest,

e The tender procedure has been unsuccessful,

e Where for technical reasons, or for reasons connected with the
protection of exclusive rights, the contract can be awarded only to a
particular provider,

e Where a new contract has to be concluded after early termination of
an existing contract.

2.4. Rules of nationality and origin

Article 52.3 stipulates that “In all cases, the rules of nationality and origin set
forth in articles 8 and 9 of Regulation 236/2014 shall apply.” This rule is also
included in article 5 of the General Conditions of the Financing Agreements
signed between the European Union and the CBC Partner Countries for the ENI
CBC programmes.

What does it mean in practice?

The rule of nationality, that is, the eligibility conditions for the participation of
tenderers in procurement procedures, is the same as the one applied in the
Member States. Therefore, there is no restriction on nationality of tenderers.

Concerning the rule of origin, the Common Implementing Rules (EC Regulation
236/2014) make reference to the threshold of the competitive negotiated
procedure, which corresponds to EUR 100.000. This indeed means that when
the value of the supplies to be purchased is below EUR 100.000 per purchase,
the supplies do not have to originate from an eligible country. It shall also be
mentioned that this Regulation provides that in the case of actions
implemented under shared management with a Member State, as it is the
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case in the ENI CBC Programmes, countries that are eligible under the rules of
that Member State are also eligible. According to the legislation applied in all
EU Member States, no restrictions regarding origin are foreseen, so there is no
restriction on the origin of supplies.

Nevertheless, most of the 15 ENI CBC programmes have decided to keep the
rules of nationality and origin for procurement procedures over 100.000€. The
table below shows the programmes without involvement of Russia, as the later
have specific rules, which are described in chapter 5 of this document.

The situation in each of the programmes not involving Russia, both for public
and private beneficiaries is the following:

No restriction of Restrictions over

Programme otigin EUR 100.000
Latvia-Lithuanio-Belarus X
Poland-Belarus-Ukraine X
Hungary-Slovakia-Romania-Ukraine X
Romania-Ukraine X
Romania-Republic of Moldova X
Black Sea Basin X
Mediterranean Sea Basin X
Italy-Tunisia X

The lack of restriction in the origin of goods and nationality of tenderers may
be in contradiction to the preference rules included in some of the analysed
legislation, such as the Tunisian one. The Financing Agreements allow the ENI
CBC public beneficiaries to make an exception to the preference rule. The
private ones are not affected by the preference rules.
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3. Overview of procurement rules

3.1. Rules for private beneficiaries

There are no specific rules for procurement by private beneficiaries, neither in
the ENI CBC IR nor in most national legislations. Therefore, with the exception
of the programmes with Russia, the ENI CBC programmes have opted for
requiring the use of PRAG to their private beneficiaries in CBC Partner
Countries. In some cases, this requirement is also applicable for the
beneficiaries located in EU Member States with no specific national legislation
on the matter. The specific rules applicable to Russian beneficiaries is tackled
in the chapter devoted to this country in this document.

This approach brought several challenges for the beneficiaries:

e Thelength and complexity of PRAG, which is a document not addressed
to grant beneficiaries,

e Annexes not adapted to the needs of grant beneficiaries in the context
of ENI CBC, which need important changes to be usable,

e The absence of detailed procedures for contracts below 20.000€, which
may constitute the core of the procurement plan for most private
beneficiaries.

TESIM supported the programmes and the project beneficiaries by providing
comprehensive guidelines, which included a reference to the legal framework
and principles, a description of the procedures and adapted annexes. The
guides also include recommendations and proposed procedures and
template for contracts below 60.000€ not regulated in the ENI CBC IR.

The following TESIM guides can be found in the programmes’ websites and also
in TESIM's library:

e Mediterranean Sea Basin and Italy-Tunisia

e Hungary-Slovakia-Romania-Ukraine

e Poland-Belarus-Ukraine and Latvia-Lithuania-Belarus
e Black Sea Basin
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3.2. Rules for public beneficiaries

The approach for public beneficiaries differs from the private ones, as both the
ENI CBC IR and PRAG open a door for the use of national legislation, even
though some programmes and countries opted for using PRAG, as in the case
of private beneficiaries.

The use of national legislation is only possible if a full compliance with the ENI
CBC IR and the Financing Agreements is respected. For this reason, with the
support of national experts with deep knowledge of the procurement
legislation, TESIM carried out an analysis of the compliance of each legislation
with the article 52.2 of the above-mentioned regulation.

As a result of this review, factsheets are available for the following countries in
TESIM’s library:

e Belarus

e Ukraine (updated with the latest changes in the national legislation)
e Republic of Moldova

e Georgia

e Armenia

e Turkey

e lLebanon

e Jordan

e Palestine

e Egypt
e Tunisia

The factsheet for Tunisia is available only in French. All the factsheets for Arab-
speaking countries include a translation to this language of the Declaration on
honour. The factsheet for Egypt is also available in Arabic.

The national legislation is accepted by most programmes for most countries,
but it is highly recommended to take into consideration the findings included
in TESIM's factsheets and briefly described in the next chapter, in order to be
fully compliant with the ENI CBC IR and prevent potential ineligibility of
expenditure. The case of the Russia is different from the other CBC Partner
Countries, as described in chapter 5 of this document.
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Country Applicable rules

Russia National legislation

Programme rules (in the case of LLB, the rules mirror
Belarus PRAG requirements; in the case of PBU,
programme rules must be followed)

Ukraine National legislation

Republic of Moldova PRAG

Georgia PRAG
Armenia PRAG
Turkey PRAG
Lebanon National legislation
Jordan National legislation
Palestine National legislation
Israel PRAG
Egypt National legislation
Tunisia National legislation

Even though national legislation is accepted in some countries, public
beneficiaries may use PRAG, which is accepted by all programmes.

3.3. Additional guidance for both public and private beneficiaries

TESIM published two documents in its library for beneficiaries using PRAG:

e Questions and answers on procurement in ENI CBC programmes using
PRAG (in English and in Romanian), which collects information from
seminars on procurement and Q&A sections in the programmes’
websites,

e Glossary in Romanian to the guide on procurement, developed in
collaboration with the Moldovan National Authority
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Finally, TESIM developed a video and written materials on procurement within
the e-modules for financial management in its online ftraining platform
goforenicbc, addressed to project beneficiaries.

4. Main findings for public beneficiaries

The lack of compliance of the national legislation with arficle 52.2 of the ENI
CBC IR can be found in three main aspects:

e Composition of the evaluation committee,
e Exclusion criteria for tenderers,
e Tender documents drafted according to best international practices.

This conclusion comes from the thorough comparison of the legislation through
the checklists in annex of this document. TESIM developed three annexes:

e Global checklist with all criteria of the ENI CBC IR (annexl),

e Specific checklist on the compliance of tender documents with best
international practices, using PRAG key templates as areference (annex
2)

e Specific checklists on the exclusion criteria for tenderers during
evaluation and contracting phases, with a detailed list of the situations
leading to exclusion included in the EU legal framework (annexes 3 and
4)

The result of the global checklist clearly shows the previously mentioned three
main weaknesses3:

3 In the case of Belarus, programme rules prevail on national legislation. The analysis is included for illustrative
purposes. Israel has not been included in the table since not covered by the corresponding factsheet.
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Question
Contracts awarded to best value for
money or lowest price?

Mechanisms to avoid conflict of
inferest?

Evaluation committees over 60.0002

Tenders assessed on criteria published in
advance?

Evaluation committes with compulsory
odd number of members?

No

Committe members possess adequate
capacitites?

Adequate ex-ante publicity endured? Yes
Equal treatment, proportionality and non-

Yes

S Yes
discrimination ensured?

Deadlines for submission reasonable? Yes
Tender documents drafted according fo
best international practices?

Tenderers excluded if they fall under
situations in Financial Regulation?

Partially|Partially|Partially] Yes

Partially|Partially|Partially|Partially|Partially|Partially|Partially|Partially|Partially|Partiall

Contracts not awarded to tenderers if . . ) .
Partially|Partially|Partially|Partially|SES Yes

they fall in exclusion criteria?

4.1. Composition of the evaluation committee

Article 52.2(b) (i) stipulates that “[...] The committee must have an odd number
of members [...]". The analysed national legislations only set a minimum
number of members, that is, an even number is possible in all countries, except
Jordan. Only one country, Ukraine, allowed for an alternative to the evaluation
committee. Therefore, as all CBC Partner Countries must take this obligation
intfo account, we highlighted this obligation in the respective factsheet.

ENI CBC beneficiaries must set up evaluation committees with an odd
number of members. This is compliant with their legislation in all cases.

4.2. Exclusion criteria for tenderers

Article 52.2(b)(vi) stipulates that “Candidates or tenderers shall be excluded if
they fall within one of the situations described in article 106(1) of Regulation
966/20124". None of the analysed legislations fulfils all the exclusion criteria
mentioned in this article of the Financial Regulation, which are listed in the
checklists in annexes 3 and 4 of this document, as shown below:

4 The exclusion criteria are identical in the new Financial Regulation (Regulation 2018/1046).
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Checklists #3 & #4

Document BY UA MD GE AM LB JD
Bankrupcy Yes Yes Yes No Yes Yes Yes
No payment of taxes or social security N\[e} Yes

Yes Yes Yes Yes Yes
Grav e professional misconduct Partially|Partially|Partially|Partially|Partiall No |[Zelgifelll

Fraud, corruption, criminal organisation,

N Partially|Partially@sNeR P artiall N[e} Yes

etc.

Significant underperformance of
contracts

Irregularities (article 1(2) of Regulation

No V(=5 | Partially|Partiall Y Yes

No N[e) No N[) No N\[e)
2988/95)
Mispresented information required for X
T Partiallyf (=S
participating in tender

Involvement in the preparation of
procurement documents

No Yes

Three of the countries only missed the irregularities in the use of EU funds
(Palestine, Egypt and Tunisia) but, as all CBC Partner Countries must take this
obligation into account, we suggested in the factsheets either to adapt their
usual criteria to the regulation or use the templates provided by TESIM.

TESIM factsheets include a Declaration on honour adapted from PRAG
including all the situations stipulated in the EU legislation, which is
compulsory in the CBC Partner Countries through the Financing
Agreement. The factsheet for Arab-speaking countries include a
translation of the Declaration to this language.

4.3. Tender documents according to best international practices

Article 52.2(b)(iv) stipulates that “fender documents must be draffed
according to best international practice”. TESIM compliance analysis used the
tender documents in PRAG as a best international practice and compared its
templates with the compulsory ones in each national legislation.

The result of the analysis is very different from country to country. Only one of
them, Tunisia, can be considered as fully compliant, even though a couple of
recommendations are indicated in TESIM's document. For the rest, some of the
countries had a high level of compliance, such as Georgia, Armenia or
Palestine, while others where far away from the international standards, like
Belarus or Lebanon, as shown in the following table:
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Document LB PS EG
Prior information notice [N\[e} Yes Yes
Contract notice i N\[e} Yes
Declaration of honour on exclusion and
. - Partiall No
selection criteria
Instructions to tenderers i Yes
Terms of reference i Yes
Draft contract i Yes
Administrative compliance grid N\[e}
Evaluation grid Yes
Tender submission form Yes
Tender opening checklist N\[e}
Tender opening report No
Evaluators grid No
Evaluationreport No
Contract award notice N\[e}

In some cases, the content of some tender documents may be considered as
insufficient, or certain categories of documents did not exist in a specific
country. Therefore, TESIM's factsheets include specific recommendations for
each country on which documents should extend their content or which
documents should be added to the standard ones.

We strongly recommend that ENI CBC public beneficiaries make a
careful revision of the tender documents used, adapt them to the PRAG
standards and add some key documents, if they do not exist in the usual
practice of their country.

The recommendations and highlights of compulsory legislation are shown in
the following table:

Recommendation/Highlight BY UA. MD GE AM

Ensure odd number of members in

. . Yes Yes Yes Yes Yes
evaluation committees

Use adapted declaration on honour
attached to factsheet

Add templates to the usual tender
. . Yes Yes Yes Yes Yes
dossier and evaluation procedure

Add content to currently used templates RS

Yes

Some of the factsheets included a significant number of new templates to add
(marked in red), while in other cases, only a few additional documents were
recommended (marked in orange).
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5. The specific case of the Russian Federation

5.1. Russian public beneficiaries

Arficle 52.1(c) of the ENI CBC IR stipulates a specific provision for the
beneficiaries located in CBC Parther Countries transferring co-financing at
programme level. Only the Russian Federation is doing so in the current
programming period. The provision is as follows:

where the beneficiary is a public authority of a CBC partner country whose co-
financing is fransferred to the Managing Authority, it may apply national laws,
regulations and administrative provisions, provided that the financing
agreement allows it and the general principles set out in point (a) of paragraph
2 are respected.

The general principle stipulated in point (a) of article 52.2 is

the contract is awarded to the tender offering best value for money, or as
appropriate, to the tender offering the lowest price, while avoiding any conflict
of interests;

On top of the ENI CBC IR, we can find these same provisions in article 6.2 of the
General Conditions of the Financing Agreements between the Russian
Federation and the European Commission.

The Russian public beneficiaries are the only ones from a CBC Partner
Country to fully apply their own national legislation, with only one
excepltion.

5.2. Russian private beneficiaries

These beneficiaries also have a unique legal framework compared with the
other CBC Partner Countries, as the Financing Agreement includes a specific
provision in arficle 6.1 of the General Conditions and an annex.

Annex Il of the Financing Agreements sets general principles and procurement
procedures with similar provisions to article 52 of the ENI CBC IR, but it also
includes some specific ones in the following topics:

e Same rules of nationality and origin as the Russian public beneficiaries
(see section 5.3),
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e Detailed grounds for exclusion from participation in procurement
procedures and award of contracts.

Therefore, the thresholds for contracts over 60.000€ are the same than in
the Regulation, while the programmes have set in some cases additional
thresholds for low-value contracts (see section 2.3).

5.3. Rules of nationality and origin

The Financing Agreements stipulate an exception to the national legislation in
article 7 of the General Conditions, concerning the rules of nationality and
origin:
National preferences are prohibited, except for contracts with a value not
exceeding EUR 20.000 in order to promote local capacities, markets and

purchases. Failure to comply with this principle shall render the related
expenditure ineligible.

While the Financing Agreements for the other CBC Partner Countries refer to
the article 8 and 9 of the EU Regulation 236/2014, the programmes with Russia
have a specific clause in the General Conditions of the Financing Agreement
detailing the rule:

7.1. Participation in procurement procedures [...] is open on equal terms to all
natural and legal persons effectively established in countries eligible under the
applicable legislation of Parties.

7.2. All supplies purchased under a procurement confract [...] shall originate
from an eligible country in accordance with the paragraph 7.1 of this article,
except when the cost of the supplies is below EUR 100 000. In this case, supplies
may originate from any country.

Neither the legislation from EU Member States nor the one from the Russian
Federation stipulate any restriction on the country of origin of supplies.
Nevertheless, all programmes except Karelia have a specific mention on the
limitation to eligible countries of the supplies above a cost of EUR 100.000.
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Annexes on verification of compliance of national
legislation

Annex 1. Check-list on compliance of national legislation with
criteria in art. 52.2(b)

YES/

Question NO Legal reference

Are confracts awarded to the best
value for money, or as appropriate, to
the tender offering the lowest price?

Are there mechanisms to avoid
conflict of interest?

Are evaluation committees set up to
evaluate tenderse Are they
compulsory over 60.000€?2

Are the tenders over 60.000€ assessed
on the basis of exclusion, election and
award criteria published in advance
in the tender documentse

May the evaluation committee have
an odd number of members?

Are all members of the committee
required to possess all the technical
and administrative capacities to give
an informed opinion on the tenders?

Are sufficient transparency, fair
competition and adequate ex-ante
publicity ensured?

Are equal treatment, proportionality
and non-discrimination ensured?

Are tender documents drafted See specific check-list
according to best international
practice?
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Are deadlines for submission of
tenders long enough to give
interested parties a reasonable
period to prepare their tenders?

Are tenderers excluded if they fall See specific check-list
within one of the situations described

in article 106(1) of Regulation (EU,

Euratom) N° 966/2012¢ Do

candidates certify that they are not in

one of these situations?

Are confracts not awarded to See specific check-list
tenderers which, during the

procurement procedure, fall within

one of the situations referred to in

arficle 107 of Regulation (EU,

Euratom) N° 966/201272
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Annex 2. Check-list on tender documents in compliance with best
international practices

Even though “Procurement and Grants for European Union external actions —
A Practical Guide” (PRAG) is not compulsory any more in ENI CBC, it may be a
source for determining if the tender documents are drafted according to best
international practices.

Is there a Is it in line with

Document template? PRAG template?
YES/NO YES/NO

Prior information notice
Contract nofice

Declaration of honour on exclusion and
selection criteria

Instructions to tenderers

Terms of reference

Draft contract

Administrative compliance grid
Evaluation grid

Tender submission form

Tender opening checklist
Tender opening report
Evaluators grid

Evaluation report

Contract award notice
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Annex 3. Check-list on exclusion criteria

Shall the contracting authority exclude an economic operator from
participating in procurement procedure where:

YES/

Criterion NO Legal reference

It is bankrupt, subject to insolvency or
winding-up procedures, where its
assets are being administered by a
liquidator or by a court, where it is in
an arrangement with creditors, where
its business activities are suspended,
or where it is in analogous situation
arising from a similar procedure
provided for under national laws or
regulations?

It has been established by a final
judgement or a final administrative
decision that the economic operator
is in breach of its obligations relating
to the payment of taxes or social
security confributions in accordance
with the law of the country in which it
is established, with those of the
country in which the contracting
authority is located or those of the
country of performance of the
contracte

it has been established by a final
judgment or a final administrative
decision that the economic operator
is qguilty of grave professional
misconduct by having violated
applicable laws or regulations or
ethical standards of the profession to
which the economic operator
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belongs, or by having engaged in
any wrongful conduct which has an
impact on its professional credibility
where such conduct denotes
wrongful intent or gross negligence,
including, in particular, any of the
following:

(i) fraudulently or negligently
misrepresenting information
required for the verification of the
absence of grounds for exclusion
or the fulflment of selection
criteria or in the performance of a
contract;

(i) entering into agreement with
other economic operators with
the aim of distorting competition;

(iii) violating intellectual property
rights;

(iv) attempting to influence the
decision-making process of the
contracting authority during the
procurement procedure;

(v) attempting to obtain confidential
information that may confer upon
it undue advantages in the
procurement procedure;

it has been established by a final
judgment that the economic
operator is guilty of any of the
following:

(i) fraud, within the meaning of Article
1 of the Convention on the
protection of the European
Communities' financial interests,
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drawn up by the Council Act of 26
July 1995;

(i) corruption, as defined in Arficle 3
of the Convention on the fight
against  corruption  involving
officials of  the European
Communities or officials  of
Member States of the European
Union, drawn up by the Council
Act of 26 May 1997, and in Arficle
2(1)  of Council Framework
Decision 2003/568/JHA, as well as
corruption as defined in the law of
the country where the
contracting authority is located,
the country in which the
economic operator is established
or the country of the
performance of the contract;

(i)  participation in a criminal
organisation, as defined in Arficle
2 of Council Framework Decision
2008/841/JHA;

(iv) money laundering or terrorist
financing, as defined in Arficle 1
of Directive 2005/60/EC of the
European Parliament and of the
Councill;

(v) terrorist-related  offences or
offences linked to fterrorist
activities, as defined in Articles 1
and 3 of Council Framework
Decision 2002/475/JHA,
respectively, or inciting, aiding,
abetting or attempting to commit
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such offences, as referred to in
Article 4 of that Decision;

(vi) child labour or other forms of
trafficking in human beings as
defined in Article 2 of Directive
2011/36/EU of the European
Parlioment and of the Council;

the economic operator has shown
significant deficiencies in complying
with  main  obligations in  the
performance of a contract financed
by the budget, which has led to its
early termination or to the application
of liquidated damages or other
contfractual penalties, or which has
been discovered following checks,
audits or investigations by an
authorising officer, OLAF or the Court
of Auditors

it has been established by a final
judgment or final administrative
decision that the economic operator
has committed an irregularity within
the meaning of Article 1(2) of Council
Regulation (EC, Euratom) No 2988/95
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Annex 4. Check-list on rejection from a given procedures

Shall the contracting authority not award a contract for a given procurement
procedure to an economic operator who:

YES/

Criterion NO

Legal reference

Is in exclusion situation established in
the previous check-list?

Has misrepresented the information
required as a condition for
participating in the procedure or has
failed to supply that information?2

Was previously involved in the
preparation of procurement
documents where this entails a
distortion of competition that cannot
be remedied otherwise?

5 See article 107 of Regulation (EU, Euratom) N° 966/2012.
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Annex 5 Overview of applicable thresholds per country

The countries included in this annex are:

Russian Federation
Belarus

Ukraine

Republic of Moldova
Georgia

Armenia

Turkey

Israel

Palestine

Jordan

Egypt

Tunisia

Lebanon
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Russian Federationé

Public Selection principle
Tenders Arficle 24.3 of F1-44
Open tender (oTkpbITbI KOHKYPC) (mandatory in electronic form)
Tender with limited participation (KOHKYPC C OrPAHUYEHHbBIM Y4OCTUEM)
(mandatory in elecironic form)

For tenders, the selection principle is best value for money (oA KOHKYPCOM NOHMMAETCS CNOCO6
Two-stage tender(asyxaTanHbivi KOHKypc) (mandatory in elecironic form) | onpeaeaeHus NOCTABLLMKAG (MOAPSAYMKA, UCTIOAHUTEASR), MPU KOTOPOM NOBEAUTEAEM MPU3HAETCS
Restriced tender (3akpbITbir KOHKYPC) YYOCTHUWK 30KYMKM, MPEAAOXUBLLUMA AYHLLME YCAOBUS UCMIOAHEHUS KOHTPAKTA).
Restricted tender with limited participation (3akpbITbi KOHKYPC C
OrNPAHUNYEHHBIM yqocme/v\)
Restricted two-stage tender (3aKpbITbIM ABYX3TAMHbIM KOHKYPC)
Auctions Article 24.3 of FI-44
Electronic auction (aAekTpoHHbIM aykumoH) (mandatory in elecironic form)

For auctions, the selection principle is lowest price (total price; price per unit; etc).

Closed auction (3aKpbiTbii AyKLWOH) ...NoBeAUTEAEM MPU3HAETCSH YYACTHUK 3AKYMKM, MPEAAOXKMBLUMIA HAMBOAEE HU3KYIO LLEHY
KOHTPAKTA, HAMMEHBLLYIO CYMMY LLeH € AMHULL, TOBAPOB, PAGOT, YCAYT...

Request of quotations (3anpoc koTUpPoBOK) Article 72.1 of F1-44
Value of the request of quotation should not exceed RUB 500 000
(5.533,92€) (and per-annum, the total sum of requests of quotations should
not exceed 10% of all procurements of the entity and not exceed RUB

100milions/1,1 M€). (mandatory in electronic form) For request of quotations, the selection principle is lowest price (total price; price per unit; etc).

HOYOABHAS (MOKCUMMOABHAS) LLEHA KOHTPAKTA HE MPEBLILLIAET MATECOT ThiCHY [ 30mpoca KOTMPOBOK MPUBHAETCS YYACTHMK 30KYMKM, MPEAAOKMBLLIMI HOMBOAEE HU3KYIO LLeHY

pybaen. MNpu 3TOM FrOAOBOM OBBbEM 30KYMOK, OCYLLLECTBATEMbIX MYTEM KOHTPAKTA, HOMMEHBLLYIO CYMMY LLEH € AMHUL, TOBAPOB, pABOT, YCAYT.
NPOBEAEHMA 3ANPOCA KOTUPOBOK, HE AOAXKEH MPEBLILLATL AECATb

NPOLLEHTOB COBOKYMNHOIO TOAOBOTO OObeMA 30KYMOK 3AKA3YUKA U HE
AOAKEH COCTABAAT DOAEE HEM CTO MUAAMOHOB PYBAEN
Request of offers (3anpoc npeAAoxeHui) Arficle 83.1 of FZ-44

MPU3HAETCH YYACTHUK 30KYMKK, HOMPABMBLLIMIA OKOHYATEABHOE NPEAAOXEHME, KOTOPOE
HOMAYYLLIMM OBPA30OM COOTBETCTBYET YCTAHOBAEHHbIM 30KA34MKOM TPEOOBAHUSM K TOBAPY,
paboTe MAK yCAyre.

Mandatory in electronic form.

6 Conversion from RUB to € using Inforeuro of March 2021.
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Private MSB
Services

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers ev aluated)

20.000 - 300.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

>300.000€ International restricted tender
Supplies
<2.500€ Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers ev aluated)

20.000 - 100.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

100.000 - 300.000€

Open tender in programme area

>300.000€ International open tender
Works
<2.500€ Direct award or order

2.500 - 20.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

20.000 - 300.000€

Competitive negotiated procedure (af least three offers evaluated)

300.000 - 5.000.000€

Open tender in programme area

>5.000.000€

International open tender
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Belarus
Public & private PBU LLB
Services
Direct award or order <2.500€ <3.000€
Award on the basis of a single tender (at least two offers evaluated) 2.500 - 20.000€ 3.000 - 10.000€
Competitive negotiated procedure / Simplified procedure (at least three offers ev aluated) 20.000 - 300.000€ 10.000 - 300.000€
International restricted tender >300.000€ >300.000€
Supplies
Direct award or order <2.500€ <3.000€
Award on the basis of a single tender (at least two offers evaluated) 2.500 - 20.000€ 3.000 - 10.000€

Competitive negotiated procedure / Simplified procedure (at least three offers ev aluated)

20.000 - 100.000€

10.000 - 100.000€

Open tender in programme area

100.000 - 300.000€

100.000 - 300.000€

International open tender >300.000€ >300.000€
Works

Direct award or order <2.500€ <3.000€

Award on the basis of a single tender (at least two offers evaluated) 2.500 - 20.000€ 3.000 - 10.000€

Competitive negotiated procedure / Simplified procedure (at least three offers ev aluated)

20.000 - 300.000€

10.000 - 300.000€

Open tender in programme area

300.000 - 5.000.000€

300.000 - 5.000.000€

International open tender

>5.000.000€

>5.000.000€
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Ukraine?

Public
Services

PBU HSRU ROUA BSB

<50.000 UAH (1.466 €)

Direct award (acceptance of invoice, publication of procurement report in Prozorro)

50.000 - 200.000 UAH (1.466 - 5.864 €)

Direct award (publication of award in Prozorro)

> 200.000 UAH (5.864 €)

Tender in Prozorro

>300.000€

International restricted tender

Supplies

<50.000 UAH (1.466 €)

Direct award (acceptance of invoice, publication of procurement report in Prozorro)

50.000 - 200.000 UAH (1.466 - 5.864 €)

Direct award (publication of award in Prozorro)

> 200.000 UAH (5.864 €)

Tender in Prozorro

100.000 - 300.000€

Open tender in programme area

>300.000€

International open tender

Works

<50.000 UAH (1.466 €)

Direct award (acceptance of invoice, publication of procurement report in Prozorro)

50.000 - 1.500.000 UAH (1.466 - 43.978 €)

Direct award (publication of award in Prozorro)

> 1.500.000 UAH (43.978 €)

Tender in Prozorro

>5.000.000€

International open tender

For certain economic activities as per article 1.4 of the Law of Procurement, the threshold for supplies and services is 1 Million UAH (29.321€) and for works 5 Milion UAH

(146.607€)

7 Conversion from UAH to € using Inforeuro of March 2021.
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Private
Services

PBU HSRU ROUA BSB

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (at least two offers evaluated)

20.000 - 300.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

>300.000€

International restricted tender

Supplies

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (at least two offers evaluated)

20.000 - 100.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

100.000 - 300.000€

Open tender in programme area

>300.000€

International open tender

Works

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (at least two offers evaluated)

20.000 - 300.000€

Competitive negoftiated procedure / Simplified procedure (af least three offers evaluated)

300.000 - 5.000.000€

Open tender in programme area

>5.000.000€

International open tender
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Republic of Moldova, Georgia, Armenia and Turkey

D 2 D ale RO D

Services
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (atf least two offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
>300.000€ International restricted tender

Supplies
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (atf least two offers evaluated)
20.000 - 100.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender

Works
<2.500€ Direct award or order
2.500 - 20.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure (af least three offers evaluated)
300.000 - 5.000.000€ Open tender in programme area
>5.000.000€ International open tender
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Jordans

The default procedure for public bodies is open tender. Other procurement procedures may be selected in
accordance with bylaw 28 of 2019.

Public MSB

Services
>300.000€ International restricted tender
<500.000 JOD (576.868 €) Tender evaluated by local procurement procedure
> 500.000 JOD (576.868 €) Tender evaluated by Special Procurement Committee
Supplies
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender
<500.000 JOD (576.868 €) Tender evaluated by local procurement procedure
> 500.000 JOD (576.868 €) Tender evaluated by Special Procurement Committee
Works
<500.000 JOD (576.868 €) Tender evaluated by local procurement procedure
> 500.000 JOD (576.868 €) Tender evaluated by Special Procurement Committee
>5.000.000€ International open tender

8  Conversion from JOD to € using Inforeuro of March 2021.
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Private MSB

Services
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (af least two offers ev aluated)
20.000 - 300.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
>300.000€ International restricted tender
Supplies
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (af least two offers ev aluated)
20.000 - 100.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender
Works
<2.500€ Direct award or order
2.500 - 20.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure (af least three offers evaluated)
300.000 - 5.000.000€ Open tender in programme area
>5.000.000€ International open tender
A project funded by the European Union 35 Implemented by a consortium led by

1

particip



N TESIM

Technical support to the implementation
and management of ENI CBC programmes

Palestine’
Public MSB

Services
<3.000 USD (2.454 €) Direct award
3.000 - 100.000 USD (2.454 - 81.800 €) Open tender published in a newspaper
> 100.000 USD (81.800 €) National restricted tender
>300.000€ International restricted tender
Supplies
<3.000 USD (2.454 €) Direct award (Low-value public procurement regulations)
3.000 - 50.000 USD (2.454 - 40.900 €) Demand of price offer (simplified procedure)
> 50.000 USD (40.900 €) National open tender
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender
Works
<5.000 USD (4.090 €) Direct award (Low-value public procurement regulations)
5.000 - 20.000 USD (4.090 - 16.360 €) Demand of price offer (simplified procedure)
> 20.000 USD (16.360 €) National open tender
>5.000.000€ International open tender

?  Conversion from USD to € using Inforeuro of March 2021.
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Private MSB
Services

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers ev aluated)

20.000 - 300.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

>300.000€ International restricted tender
Supplies
<2.500€ Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers ev aluated)

20.000 - 100.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

100.000 - 300.000€

Open tender in programme area

>300.000€ International open tender
Works
<2.500€ Direct award or order

2.500 - 20.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

20.000 - 300.000€

Competitive negotiated procedure (af least three offers evaluated)

300.000 - 5.000.000€

Open tender in programme area

>5.000.000€

International open tender
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Egypt

There are no specific thresholds in the Egyptian national legislation, even though the default procedure is open

tender.

Public and private
Services

MSB

<2.500€

Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers ev aluated)

20.000 - 300.000€

Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)

>300.000€ International restricted tender
Supplies
<2.500€ Direct award or order

2.500 - 20.000€

Award on the basis of a single tender (af least two offers evaluated)

20.000 - 100.000€

Competitive negotiated procedure / Simplified procedure (at least three offers ev aluated)

100.000 - 300.000€

Open tender in programme area

>300.000€ International open tender
Works
<2.500€ Direct award or order

2.500 - 20.000€

Competitive negotiated procedure / Simplified procedure (atf least three offers ev aluated)

20.000 - 300.000€

Competitive negotiated procedure (atf least three offers evaluated)

300.000 - 5.000.000€

Open tender in programme area
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Tunisia®
Public ) MSB
Studies

<50.000 TND (15.150 €) Single tender with consultation

50.000 - 100.000 TND (15.150 - 30.300 €) Open tender (simplified procedure)

> 100.000 TND (30.300 €) Open tender

>300.000€ International restricted tender

Studies, services and supplies in IT sector |

<100.000 TND (30.300 €) Single tender with consultations

100.000 - 200.000 TND (30.300 - 60.600 €) Open tender (simplified procedure)

> 200.000 TND (60.600 €) Open tender

100.000 - 300.000€ Open tender in programme area (supplies)

>300.000€ International restricted tender (studies & services) / International open tender (supplies)

Services and supplies in the other sectors |

<100.000 TND (30.300 €) Single tender with consultations

100.000 - 300.000 TND (30.300 - 90.900 €) Open tender (simplified procedure)

> 300.000 TND (920.900 €) Open tender

100.000 - 300.000€ Open tender in programme area (supplies)

>300.000€ International restricted tender (services) / International open tender (supplies)
Works |

<200.000 TND (60.600 €) Single tender with consultations

200.000 - 500.000 TND (60.600 - 151.501 €) Open tender (simplified procedure)

> 500.000 TND (151.501 €) Open tender

>5.000.000€ Intfernational open tender

10 Conversion from TND to € using Inforeuro of March 2021.
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Private IT MSB

Services
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single fender (at least two offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
>300.000€ International restricted tender

Supplies
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single fender (at least two offers evaluated)
20.000 - 100.000€ Competitive negotiated procedure / Simplified procedure (af least three offers evaluated)
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender

Works

<2.500€ Direct award or order
2.500 - 20.000€ Competitive negotiated procedure / Simplified procedure (af least three offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure (at least three offers ev aluated)
300.000 - 5.000.000€ Open tender in programme area
>5.000.000€ International open tender
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Lebanon!!

There is no public procurement law in Lebanon but a set of regulations found in various Lebanese laws. Public
administration and institutions abide by a set of regulations found in various Lebanese laws and decrees, mainly
the Public Accounting Law of 1963 and the Tender Regulations of 1959. Municipalities, public enterprises and
autonomous agencies may follow their own set of procurement rules and regulations in a number of cases.

Public MSB
Services (no thresholds in Public Accounting

Law)
< 300.000€ National open tender
>300.000€ International restricted tender

Supplies

<3.000.000 LBP (1.627,85¢€) Direct award or order
3.000.000 - 100.000.000 LBP (1627,85€ - 54.261,75 €) |Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
100.000.000 LBP (54.261,75€) - 100.000€ National open tender
100.000 - 300.000€ Open tender in programme area
>300.000€ International open tender

Works
<3.000.000 LBP (1.627,85€) Direct award or order
3.000.000 - 100.000.000 LBP (1627,85€ - 54.261,75 €) |Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
100.000.000 LBP (54.261,75€) - 300.000€ National open tender
300.000 - 5.000.000€ Open tender in programme ared
>5.000.000€ International open tender

11 Conversion from LBP to € using Inforeuro of March 2021.

A project funded by the European Union 41 Implemented by a consortium led by

1

particip




N TESIM

Technical support to the implementation

and management of ENI CBC programmes
Private MSB

Services
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (at least two offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
>300.000€ International restricted tender

Supplies
<2.500€ Direct award or order
2.500 - 20.000€ Award on the basis of a single tender (at least two offers evaluated)
20.000 - 100.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
100.000 - 300.000€ Open tender in programme aread
>300.000€ International open tender

Works

<2.500€ Direct award or order
2.500 - 20.000€ Competitive negotiated procedure / Simplified procedure (at least three offers evaluated)
20.000 - 300.000€ Competitive negotiated procedure (at least three offers evaluated)
300.000 - 5.000.000€ Open tender in programme area
>5.000.000€ International open tender

A project funded by the European Union

42 Implemented by a consortium led by

1

particip




